
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F003228

GLENDA M. PATTERSON, EMPLOYEE        CLAIMANT 

JONESBORO WESTSIDE HIGH SCHOOL, 
SELF-INSURED EMPLOYER RESPONDENT

ORDER FILED JULY 29, 2003

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by HONORABLE GAIL O. MATTHEWS,
Attorney at Law, Little Rock, Arkansas.

                             ORDER

This case comes on for review before the Full

Commission on remand from the Arkansas Court of Appeals. In

a decision filed November 29, 2001, the Full Commission

reversed an Administrative Law Judge’s decision and found

that the claimant had proven that she sustained a gradual

onset throat injury caused by rapid repetitive motion. The

claimant was a gym teacher and volleyball coach who asserted

that the nodules on her vocal cords were the result of the

vocalizations she made during the course of her employment.

The Full Commission order found that the claimant met the

requirements for a rapid repetitive injury based upon her

testimony with regard her employment duties, and based upon

the fact that speech, by definition, requires rapid

repetitive motion of the vocal cords.

The Court of Appeals found that while the Full

Commission opinion acknowledged the two-prong test for rapid
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repetitive injuries set forth in Malone v. Texarkana Public

Schools, 333 Ark. 343, 969 S.W.2d 644 (1998), it failed to

correctly apply that test to the facts of the case. The

Court of Appeals wrote: 

The Commission apparently considered the
“tasks” at issue in this case to be the
internal vibrations of the vocal cords
as opposed to the act of speech, i.e.,
shouting. While there is an internal
aspect of all body motions, including
muscular movements, those are clearly
distinguished from the “tasks” as
contemplated by Malone. Because the
Commission did not properly apply the
Malone analysis in reaching its
conclusion, we reverse and remand for
further findings consistent with this
opinion.

In accordance with the mandate of the Arkansas

Court of Appeals, we herein review the facts of this case

and apply the Malone analysis to those facts. The Supreme

Court set forth in Malone v. Texarkana Public Schools,

supra, that:

The test for analyzing whether an injury
is caused by rapid repetitive motion is
a two-pronged test: (1) the tasks must
be repetitive, and (2) the repetitive
motion must be rapid. As a threshold
issue, the tasks must be repetitive, or
the rapidity element is not reached.
Arguably, even repetitive tasks and
rapid work, standing alone, do not
satisfy the definition. The repetitive
tasks must be completed rapidly.  

Because the Court of Appeals has directed that the

internal movements of the vocal cords are not to be

considered in applying this test, we have re-examined the



Patterson - F003228 3

claimant’s testimony with regard to the nature of her

duties. The claimant described her job duties as follows:

[I]f you want me to break it down to
specific minutes and hours a day, as I
said, it's 130 minutes per day on game
days that I coach volleyball, using my
voice that 130 minutes per day, three
days a week.  That's just in the
coaching part of it, in the gym.  And
225 or more minutes per day, two days a
week, that's game days, I use my voice
trying to project it, trying to get my
message across to the girls what I need
for them to do on the court.  And again,
that's done in a gym.  Lots of those
times, there are other games going on in
adjacent courts, so there is an extreme
amount of noise in the gym when I'm
doing that.

And that also includes Saturday
tournaments.  And on those Saturday
tournaments, that's junior high and
senior high, that's through September
and October.  That's every Saturday. It
usually starts anywhere between 8
o'clock and 9 o'clock in the morning
and, depends on how well we do in the
tournament.  We have gone until 10, 11,
12 o'clock at night. And that's me, for
example, we just finished the state
tournament.  And our match lasted two
and a half hours.  They will last
anywhere from an hour and a half to two
and a half hours.  And that's with me
constantly trying to tell the girls
terms that I use, you know, cover,
block, swing your arm, jump, reach,
constant.  I don't just sit on the
sideline and passively clap my hands.
I'm very vocal throughout the entire
match on all the matches, whether it's
the week days or these Saturdays.

But, typically, on those Saturdays, my
voice gets no rest at all because from
the time we start until, you know, late
in the night, I'm going anywhere between
and hour and a half to two hour matches.
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And like I said, I'm a very vocal coach.
I'm talking to the girls all the time
about, you know, you've got to serve
here, you've got to serve there, follow
through, reach, snap, and that sort of
thing.

And that's, that's two games a week in
September and October.  The games are,
the game days, Tuesdays and Thursdays,
we start at 5 o'clock and usually finish
up around 9 to 9:30.  And that's after a
day of teaching school all day and doing
my practices two periods a day.  And
that's approximately 60 days during the
season weekdays, Monday through Friday.

And another 130 days of post-season
after my volleyball season is over with,
I use my voice 130 minutes per day again
with practice and drills.  Because we
never put the volleyballs up.  I'm
constantly, that part of my practice is
I'm talking, teaching them the basic
fundamentals.  Again, I'm reviewing and
encouraging them, you know, move your
feet.  Also, during this time, I'm
spiking the volleyball at them or I'm )
I'm involved in every drill for that 130
minutes.  I'm tossing the ball at them
and talking to them at the same time.

And along with those coaching duties,
then I teach 135 minutes per day, five
days a week, physical education.  And
that is also in a gym.  Normally, there
is another class going on in the gym at
that time, so I have to project my voice
for my 20 to 30 students to hear me.

While the claimant made a effort to quantify her

use of her voice during the course of a school year, we

agree with the Administrative Law Judge’s initial conclusion

in this matter, set forth in an opinion issued January 9,

2001 - that the claimant’s testimony was insufficient to

meet the rapid repetitive requirement of Arkansas Code
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Annotated §11-9-102(4)(A)(ii)(a)(Supp. 2001).  The

Administrative Law Judge reached this conclusion even after

viewing a video tape of the claimant coaching a volleyball

game, and her impressions in this regard deserve

consideration.  The Administrative Law Judge further noted

that, “[t]he cases that survive the rapid repetitive

requirement of the statute include detailed data as to the

number of movements of the job performed or the of the body

part used.” the  he claimant did not meet this level of

quantification in her testimony and it is our opinion that

the record does not contain a preponderance of the evidence

showing that the claimant’s activities were repetitive and

rapid.  We find that the claimant has failed to meet her

burden of proof that she sustained a gradual onset injury

caused by rapid repetitive motion.  Therefore, we find that

the Administrative Law Judge’s January 2001 opinion should

be and hereby is affirmed and adopted in all respects.

IT IS SO ORDERED.

         ______________________________
  JOE E. YATES, Commissioner

Chairman Reeves concurs.

CONCURRING OPINION

I concur in the decision of the principal opinion. 

I write separately to address the question of whether the
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claimant proved by a preponderance of the evidence that she

sustained a compensable injury.  Act 796 of 1993, as

codified at Ark. Code Ann. § 11-9-102(4)(A), defines

“compensable injury” as:

(ii) An injury causing internal or
external physical harm to the body and
arising out of and in the course of
employment if it is not caused by a
specific incident or is not identifiable
by time and place of occurrence, if the
injury is:
(a) Caused by rapid repetitive motion.  

The test for analyzing whether an injury is caused

by rapid repetitive motion is two-pronged: (1) the tasks

must be repetitive, and (2) the repetitive motion must be

rapid.  Malone v. Texarkana Public Schools, 333 Ark. 343,

969 S.W.2d 644 (1998).  Multiple tasks involving different

movements can be considered together to satisfy the

“repetitive element” of rapid repetitive motion.  Malone,

citing Baysinger v. Air Systems, Inc., 55 Ark. App. 174, 934

S.W.2d 230 (1996).  

The Court of Appeals has instructed the Commission

in the present matter to “properly apply the Malone

analysis” in adjudicating the case.  In my view, based on an

application of the Malone analysis, the preponderance of

evidence supports the administrative law judge’s opinion

that the claimant did not sustain a compensable injury.  The

claimant testified that she “aggressively” used her voice

for 130 minutes daily on practice days, three days weekly. 
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On game days, two days a week, the claimant said she

“projected” her voice for at least 225 minutes daily.  The

evidence indicates to me that this activity was not

“repetitive” use of the claimant’s voice.  Shouting and

projection are not repetition.  In September and October,

the claimant testified, she was “constantly” coaching her

girls in a “very vocal” manner on Saturdays, which activity

purportedly would last the entire day if the team continued

to win its games.  Even if the claimant’s “constant”

shouting was “repetitive,” the record does not disclose that

the activity was “rapid.”  If the claimant’s tasks are not

both repetitive and rapid, she has failed to prove a

compensable injury pursuant to Malone, supra.

The record indicates that the claimant became

hoarse in February 1999; Dr. Young assessed “vocal nodules.” 

The claimant saw Dr. Hurst in August 1999.  Dr. Hurst wrote

that if the claimant “yells and talks loudly, it

dramatically affects her ability to perform her job.”  The

factor that stands out to me is that loud talking and

yelling, or increased voice volume, does not necessarily

constitute “rapid repetitive motion.”  The claimant

testified that subsequent use of a microphone relieved her

symptoms.  The claimant presumably was using the same vocal

patterns and speech commands in her coaching job, just at a

reduced volume.  If “rapid repetitive” speech was the cause

of the claimant’s symptoms, then use of a microphone would
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not have reduced her hoarseness.  Dr. Beckford in July 2000

noted “aggressive voice use,” but again, such an activity on

its own does not constitute rapid repetitive motion.  

I agree that the preponderance of evidence does

not show that the claimant’s condition was caused by “rapid

repetitive motion.”  I therefore concur with the principal

opinion.  

______________________________
OLAN W. REEVES, Chairman

Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the opinion of

the majority finding that claimant failed to prove by a

preponderance of the evidence that she is entitled to

benefits for a gradual onset throat injury.  

Many authors have discussed the draconian effect

that Act 796 of 1993 has on injured workers.  Ms.

Patterson’s claim is another prime example.  

It must be remembered that this claim is being

denied solely on a finding that claimant failed to prove

that her throat injury was caused by rapid repetitive

motion.  It is absolutely clear that claimant developed

vocal cord nodules as a result of her vocal cords vibrating

when she shouted or raised her voice at students while
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teaching PE classes and coaching five volleyball teams. 

Even respondent acknowledges that this causal connection

exists.  

The Administrative Law Judge noted that “claimant

was unable to place a number on the vocalizations she made

per minute, although she testified that she was constantly,

aggressively and loudly giving instructions to her team or

class and she presented the time durations.”  Anyone

attending volleyball games has observed very aggressive and

vocal coaches, who are “constantly” yelling instruction,

encouragement, and criticism to their players.

Claimant is a diligent and conscientious injured

worker, who gave honest answers to difficult questions about

the rapid and repetitive use of her voice.  There is no

dispute about the nature, origin, and cause of claimant’s

throat problems.  Claimant’s throat injury arose out of, or

was caused by, her employment but she will remain

uncompensated due to an arbitrary requirement that gradual

onset injuries must be caused by rapid repetitive motion.  

For the foregoing reasons, I must respectfully

dissent.

______________________________
SHELBY W. TURNER, Commissioner


